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Before Blair, Chair; Carlyle and Johnson, Menbers.
| DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by Robert A
Costa (Cbsta) td t he proposed decision of a PERB adm nistrative
| aw judge (ALJ) (attached hereto). In his proposed decision, the
ALJ dism ssed Costa's unfair practice charge in which he alleged
that the Regents of the University of California (University)

unlawfully laid himoff in violation of section 3571(a) of the

Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA).?

'HEERA is codified at Governnent Code section 3560 et seq..
Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
~on enployees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherw se

to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights



The Board has reviewed the entire record in this case,
ihcluding Costa's exceptions and the Univefsity's response
thereto. The Board finds the ALJ's findings of fact and
~conclusions of law to be without prejudicial error and,
therefore, adopt s tHen1as the decision of the Board itself.

ORDER
The conplaint and unfair practice charge in Case

No. SF-CE-374-H are hereby di sm ssed.

Chair Blair and Menber Johnson joined in this. Decision.

guaranteed by this chapter. . For purposes of
t hi s subdivi sion, "enployee" includes an
applicant for enploynment or reenploynent.
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Appearances: Anerican Federation of State, County and Mini ci pal
Enpl oyees, Council 10, by Mary Higgins, for Robert A Costa;
Law ence Hanson, Labor Rel ati ons Advocate, for the Regents of the
Uni versity of California.
‘Before Gary M @Gl lery, Adm nistrative Law Judge.
PROCEDURAL._Hl STORY

Robert A. Costa (Costa) filed an unfair practice charge on
May 12, 1993. After investigation, and on June 10, 1993, the
deputy general counsel of the Public Enploynent Rel ations Board
(PERB or Board) issued a conplaint against the Regents of the
University of California (University). The conplaint all eged
~that from 1988 through 1992, Costa exercised his H gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act)! rights by
obtai ning representation fromthe Anerican Federation of State,
County and. Muni ci pal Enpl oyees (AFSCME), and by conpl ai ni ng on
his own behal f about overtine, time clock procedures and

reclassification. It was further all eged that because of this

activity, the University laid Costa off fromhis position as

IHEERA is found in Government Code section 3560 et seq. All
section references are to the Government Code unless otherwise
noted.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




storekeeper. This action was alleged to be a violation of
section 3571 (a) .2

The'University filed its answer on July 2, 1993, denying any
vi ol ation of the Act.

A PERB- conducted settlenent conference did not resolve the
di spute. Formal hearing was conducted on July 6,'1994. The
University filed its post-hearing brief on July 27, 1994. Costa
.acknomdedged the University's brief on August 22, 1994, and
i ndi cated that a response woul d be forthconing. None was
recei ved by the undersigned.

EILNDI NGS OF FACT

M. Costa was an enployee and the University is an enpl oyer
within the neaning of the Act.

Costa has been enployed within the University reprographics
departnment (departnment) as a storekeeper since August 1986.
Costa is a nenber of AFSCME, the exclusive representétive of
clerical and service enployees at the University. Keith Braxton
- (Braxton) has been the departnment manager since 1987.

The departnment al so enpl oyed reprograhic technicians and
press operators who worked in the bindery area. Costa was the

only storekeeper in the departnent.

’Section 3571(a) provides that it is unlawful for the
Uni versity to: :

| npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guar ant eed by this chapter. .
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Costa's job duties statenent indicated he was to spend 50
percent tinme in the bindery area. The rest of his tine was spent
i n purchasing supplies, inventory control, and mailing out jobs.
He worked in the bindery section every day for a couple hours.
This invol ved boxi ng envel opes, invitations and |letter heads. He
woul d al so shrink wap, collate, and drill sone itenms. Braxton
said that Costa was never able to devote nore than 20 per cent
time to bindery duties. Hs work in the bindery was nostly
boxi ng jobs for shipnenti

Braxton urged Costa to |earn the machinery in the bindery.
According to Costa, there was not enough tinE for himto take the
t r ai ni ng.

The Tine C ock

When Braxton cane to the departnent in 1987, all departnent
enpl oyees used the time clock. Included in this group were an
adm ni strative assistant and a billing assistant. Braxton
consi dered these positions to be desk-type jobs. He determ ned
that the adm nistrative assistant did not need to punch the tine
clock as the position was -unrelated to production work for which
billing was required. Thereafter, the billing enpl oyee requested
exenption fromthe time clock and the request was gr ant ed.

On August 9, 1991, the unit had a group neeting at which was
di scussed, anong other matters, the tinme clock. At |east two
options were discussed. One was that all staff enpl oyees woul d
punch in and out at the start and end of each working day. Each

enpl oyee was to have a regular start and end tinme approved by



their supervisor, with a 15-mnute "w ndow period" before or
after their approved start tinme. Each enpl oyee was to work
an 8 hour day, and would take a one-half hour |unch and two
15-m nut e breaks.

The second option was that there would be no tine clock
and staff would be expected to arrive and | eave at the sanme
pre-approved tinme each day.

On Cctober 22, 1991, Braxton announced to enpl oyees that a
time clock policy pronulgated on Cctober 18, 1991, was to be put
into abeyance while he conferred with |abor relations and ot her
sources. The stated reason for this action was: |

As of yesterday | have received conmments

i ndicating that sone enployees still believe
this policy is not equitable due to fact that
non-represented enpl oyees woul d not be
required to use the tine clock and that this
was not clear when we polled everyone for
their preferences on a policy.

Costa and one ot her enployee in the departnent, Ed Drayton,
were nenbers of the union. Costa conplai ned about favoritismin
the departnment. He conplained to a supervisor about the
di sparity of the tine clock procedures. Pressnen, |ithographic

techni ci ans, bindery technicians, a coping person and Costa had

to use the tineclock. All these enpl oyees worked in the shop

ar ea.

In January of 1992, a bar code was put into place instead of
the tine clock. It is used for jobs as well as break and | unch
peri ods.



Later, Costa made a conplaint to an AFSCME representative.
The representative, along with Costa, nmet with Braxton. Braxton
could not resolve the issue.

~Braxton expreSsed frustration over the tine clock issue. He
said the conplaints were comng fromtwo people, Costa and
Drayton. Two ot her people woul d have been adversely affected by
the elimnation of the time clock, which, according to Braxton,
precl uded resolution of Costa's conplaint. Braxton testified the
I Ssue was a "fhorn" in his side.

The Overtine

According to Costa and Mary Higgins (H ggins), AFSCME
representative, overtinme is supposed to be on the basis of
seniority. Overtinme was not provided to all the enpl oyees.

St eve FoX, t he supervisor, assigned the same people to work
the overtime. The pressnen, one bindery technician and a retiree
were used nost frequently, wusually on weekends.

Costa conpl ai ned that he got no overtine. I n Septenber of
1992 Costa went to AFSCME representative Dana Ahlgren (Ahlgren).
A few days | ater, Ahlgrlen met with Braxton on the overtine issue.

Costa testified that -Braxton told Ahlgren that one-on-one
meetings with enployees could be arranged to resolve the dispute.

In the summer of 1992, Higgins discussed with Braxton the
unit's failure to observe the contractual requirenents on

overtinme. She filed a grievance on behalf of Drayton.



[he Layoff

Braxton felt the storekeeper's position was the nost
expendabl e because it did not create revenue for the departnent.
The storekeeper's duties could be spread anong ot her morke}s.

On Cct ober 2, 1992, Braxton submtted a plan to Linda
G asscock, University labor relations coordinator, to reorganize
the reprographics department. The core of the plan was to assign
st or ekeeper duties of purchasing and inventory of supplies, and
receiving orders and supplies to the senior reprographic
supervisor. In addition, ordering supplies was to be i ntegrated
into a conputer programto automate purchasing and inventory
mai nt enance. Packagi ng of reprographic jobs would be done by the
bi ndery staff. The plan was approved by | abor relations.

On Novenber 13, 1992, Braxton notified Costa that he was to
be laid off fromenploynent with the Uhiversity, ef fective
Decenber 13, 1992. . The action was stated to be predicated upon
the need to reduce staff in the reprographics departnent due to
"internal reorganization.” Costa was relieved fromdaily work
attendance, from Novenber 14, in order to give himadditiona
time to | ook for another position.

No ot her departnent enployees were laid off at this tine.
The layoff was in accordance with the nmenorandum of understandi ng
provi sions on |ayoff.

Braxton testified that the departnment had suffered reduction
in inconme, as a recharge unit, because its custoners, other

University departnments, were experiencing severe budget
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reductions, resulting in fewer job orders. |In addition, other
University departnents are not required to use the reprographics
departnment services, thus it nust conpete with outside printers
and copy services. The Departnment cannot incur a deficit, as it
has no other revenue resour ces.

Docunent ation submtted by thé University reflecting year-
to-date revenues and expenses as of Septenber 30, 1992, show an
anticipated deficit of $106,758. Wth this information, Braxton
desighed t he reorgani zation that resulted in the elimnation of
Costa's storekeeper position.

The departnent has continued to downsize since Cctober of
1992. In Cctober of 1992, just beforé Costa's layoff, a
princi pal reprographics.technician resigned. The vacancy was not
filled for budgetary reasons. After Costa's layoff, two senior
clerks were laid off in May of 1993, and an admi nistrative
assistant Il clerk was laid off in Decenber of 1993. These
| ayoffs were to offset reduction in incone.

Costa was a candidate for other jobs at the University.® In
January of 1993, he was offered a position as a stores worker in
the material managenent departnent. Costa declined because he
did not |ike the hours.

At the tinme of hearing, Costa had retired fromthe

University. By retiring he give up preferential rehire rights.

3The coll ective bargaini ng agreement gave him preferenti al
rehire status for reenploynent.



At the tinme of hearing Costa was working for the San Mateo County
Schools O fi ce.
1. SSUE

The issue in this case is whether the University laid Costa
off fromhis position aé st or ekeeper because of his protected
activities in violation of HEERA?

CONCLUSI ONS _OF LAW

In order to prevail on a retaliatory adverse action charge,
the charging party nust establish that the enpl oyee was engaged
in protected activity, the activities were known to the enpl oyer,
and that the enpl oyer took adverse action because of such

activity. (Novato Unified School District (1982) PERB Deci sion

No. 210 (Novato).) Unlawful notivation is essential to charging
party's case. |In the absence of direct evidence, an inference of
unl awful notivation may be drawn fromthe record as a whole, as

supported by circunstantial evidence. (Carlsbad Unified School

District (1979) PERB:-Decision No. 89.) FromNovato and a nunber
of cases following it, any of a host of circunstances may justify.
an inference of unlawful notivation on the part of the enployer;
Such circunstances include: the timng of the adverse action in
relation to the exercise of the protected activity (North

Sacranmento School District (1982) PERB Deci si on No. 264); the

enpl oyer's disparate treatment of the enployee (State of

California (Department of Transportation) (1984) PERB Deci sion

No. 459-S); departure fromestablished procedures or standards

(Santa Cara Unified School District (1979) PERB Deci sion No.




104); inconsistent or contradictory justification for its actions

(State of California (Departnment of Parks and Recreation) (1983)

PERB Deci sion No. 328-S); or enployer aninosity towards union

activists (Qupertino Union Elenentary_School District (1986) PERB

Deci sion No. 572).

Once an inference is made, the burden of proof shifts to the
enpl oyer to establish that it would have taken the action
conpl ained of, regardless of the enployee's protected activities.

(Novato; Martori Brothers Distributors v. Agricultural Labor

Rel ati ons Board (1981) 29 Cal.3d 721 [175 Cal .Rptr. 626].) Once

enpl oyee m sconduct is denonstrated, the enployer's action,

. shoul d not be deened an unfair |abor
practice unless the board determ nes that the
enpl oyee woul d have been retained but for his
uni on nmenbershi p- or -his performance to other
protected activities. [lDbid.; enphasis
added. ] _

Section 3565 provides:
Hi gher education enpl oyees shall have the
right to form join and participate in the
activities of enployee organizations of their
own choosing for the purpose of representa-
tion on all matters of enpl oyer-enpl oyee

relations and for the purpose of neeting and
conferring. .

Costa conpl ai ned about tine clocks over a two year period
into the sumrer of 1992. He and an AFSCME representative net
with Braxton on the tine clock issue. The issue was a thorn in
Braxton's side.

Cost a chpIained about the absence of overtine in the sumrer
of 1992. As a result of his conplaint, Ahlgren net with Braxton
in Septenber of 1992 on the overtine issue.
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Using a union representative to pursue matters relating to

wor ki ng conditions is protected conduct . (Regents of the

University of California (1983) PERB Decision No. 319-H.)

Costa's use of AFSCME representation on both the tinme clock issue
and his entitlenment to overtine constitutes protected activity.

There is no question that the University was aware of
Costa's activities as both issues were raised directly with
Braxfon.

These i1ssues preceded the layoff by only a few nonths.
| ndeed, uncontradicted was Costa's testinony that Ahlgren net
with Braxton in Septenber 1992, about the overtine issue. In
Oct ober Braxton submtted plans to reorgani ze the departnent by
elimnating Costa's position.

Al though timng of the adverse action alone is not
sufficient to justify an inference of unlawful notivation
(Charter Qak Unified School District (1984) PERB Decision No.
404) it may, when coupled with other factors, constitute a basis
for such conclusion.  (Carpbell Union H gh School District (1988)
PERB Deci sion No. 701; Mreland Elenentary_School Distrjct (1982)
PERB Deci sion No. 227.)

The tinme clock issue was a |ong and contentious problem for
Braxton. He could not bring resolution to the issue. Costa was
one of two people on one side of the issue. The issue was a
thorn in his side, said Braxton.

| draw an inference of uhlamﬁul notivation fromthis candid

di splay of Braxton's reaction to Costa's persistence on the tine
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clock issue and the timng of the decision and inplenentation of
Costa's layoff. In the sumrer of 1992, Costa was pushing Braxton
on the tinme clock policy. In Septenber, Ahlgren visited Braxton
on Costa's conplaint about the overtinme policy. The next nonth
Braxton drew up a plan to elimnate Costa's position.

The burden now shifts to the University to denonstrate it
woul d have taken the action it did, regardless of Costa's
protected activity.

The evidence presented by the University is that the
reprographi cs departnent was operating with a deficit budget. As
of the end of the first quarter of the 1992-93 fiscal year, there
was projected a deficit of over $100,000. Because the unit was
not generally funded, but relied on revenue fromjobs the unit
serviced, there could be no deficit at the end of the fisca
year.

One reprographics technician had resigned and was not
repl aced, because of the budgetary shortfall. =~ Costa's position
as storekeeper was not directly billable, but was part of the
overhead charged to each project. His duties did not generate
bi | | abl e hours. |

In addition, part of Costa's duties, the manual inventory
for ordering supplies, was automated by the new conputer system
O her duties of the storekeeper were able to be undertaken by
bthers in the departnent. Thus, where the departnent clearly
needed to reduce expenses, the storekeeper position was the nost

expendabl e.
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QO her staff were laid off after Costa, further confirmng
that the action taken against Costa was not retaliatory, but
rather in keeping wwth a drastic fiscal shortfall, necessitating
the reduction in staff.

It is concluded that the University has denonstrated that it
woul d have laid Costa off, régardless of his exercising his right
to protest the tinme clock or the overtine issue. The unfair
practice charge should be di sm ssed.

PROPOSED ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, it is ordered that the conplaint
and the underlying unfair practice charge are hereby DI SM SSED.

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files a request for an extension of tine to file
exceptions or a statenment of exceptions wth the Board itself.

Thi s Proposed Deci sion was issued w thout fhe producti on of
awitten transcript of the formal hearing. If a transcript of
the hearing is needed for filing exceﬁtions, a request for an
extension of time to file exceptions nust be filed with the Board
itself (Cal. Code of Regs., tit. 8, sec. 32132). The request for
an extension of tine nust be acconpanied by a conpleted
transcript order form (attached hereto). (The sane shall apply

to any response to exceptions.)

I n accordance with PERB regul ations, the statenment of

exceptions nust be filed with the Board itself within 20 days of
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service of this Decision or upon service of the transcript at the
headquarters office in Sacramento. The statenent of exceptions
shoul d identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. (Cal
Code of Regs., tit. 8, sec. 32300.) A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . . or when sent by
tel egraph or certified or Express United States mail, postmarked
not later than the last day set for filing .. ." (Cal. Code of

Regs., tit. 8, sec. 32135; Cal. Code of GCv. Proc, sec. 1013
shal | apply.) Any'statenent of exceptions and supporting brief
must be served concurrently with its filing upon each party to

t hi s proceedi ng. Proof of service shall acconpany each copy
served on a party or filed wwth the Board itself. (Cal. Code of
Regs., tit. 8, secs. 32300, 32305 and 32140.)

A ]
. fGa?]/H} Gallery Gj/
Ch Administrati Judge
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